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in August of that year. Again, relying upon an imperfect reading of 
Bryce's American Commonwealth, he represents the President as being 
"in constant relations with the majority of the Senate" and as keep- 
ing " the leaders of the principal parties " in touch with the negotia- 
tions themselves. Mr. Bryce's text is far from justifying these 
representations. The author also states that it is a rare thing for 
the Senate to reject a treaty ; and in this relation he adverts to the 
effect produced in England by the defeat of "the Anglo-American 
treaty of 1859." The particular treaty to which he probably intends 
to refer was the Johnson-Clarendon claims convention of 1869. But 
it was not so much the rejection of this treaty by the Senate, for 
which there were ample precedents, as the circumstances attending 
the rejection, that created feeling in England. The author also dis- 
cusses the question whether, " in concluding a treaty, the President 
is bound by the legislation of the different states of the Union." 
He states that this question has been decided in the negative, upon 
the strength of the constitutional provision, which he quotes in 
an imperfect form, that the judges in every state are bound by 
treaties, anything in the constitution or laws of any state to the con- 
trary notwithstanding. The subject would have been made clearer, 
if the author had quoted in its original form the whole of the clause 
(Art. vi, CI. 2), of which the phrases cited by him form only the con- 
cluding part. It would then have appeared that the constitution, the 
laws made in pursuance thereof, and treaties made under the author- 
ity of the United States, are expressly declared to be " the supreme 
law of the land," and that it was with a view to assuring the observance 
and enforcement of this principle that the declaration as to the judges 
in the various states was added. j -a Moore 

The Necessity for Criminal Appeal, as Illustrated by the May- 
brick Case and the Jurisprudence of Various Countries. Edited by 
J. H. Levy. London, P. S. King & Son, 1899. — xii, 609 pp. 

The editor of this volume is to be commended for the fullness with 
which he has placed the facts in the Maybrick case before the pub- 
lic. While his own opinions on the case, and the grounds upon 
which they are based, are fully stated, he affords the reader an oppor- 
tunity to form an independent judgment, by spreading before him the 
full record of the trial, including the testimony of the witnesses, the 
speeches of counsel and the charge of the presiding justice. In 
addition to these things, he presents what may be called the after- 
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discovered or after-accumulated evidence, together with an account 
of the efforts that have been made before successive Home Secre- 
taries to secure the prisoner's pardon and release. Upon the inef- 
fectualness of these efforts, in spite of circumstances which should, 
in his opinion, have produced the opposite result, he bases his argu- 
ment for the establishment of criminal appeal in England ; and he 
fortifies his argument by a collection of essays on the provisions 
made in the laws of other countries — the United States, France, 
Germany, Italy, Norway, Portugal and Switzerland — for the repara- 
tion of judicial errors by appeal from the judgment of the trial court 
to a higher judicial tribunal. These essays are specially contributed 
by citizens of the countries to which they relate — that on the law in 
the United States by Mr. Max J. Kohler, late Assistant United States 
District Attorney in the city of New York. 

The " criminal appeal " here spoken of means an appeal which 
shall embrace the facts, as well as the law of the case. There already 
exists in England, in criminal cases, an appeal as to matters of law, 
although it may be an " imperfect " one ; and, up to the time when the 
case of Mrs. Maybrick came before the Home Office, the complaints 
as to what was done rest upon an alleged erroneous appreciation, by 
judge and jury, of matters of fact, rather than upon any errors as to 
matters of law. Certain circumstances in the case, besides suggest- 
ing a motive for crime and tending to show that the crime charged 
was actually committed, also tended to create prejudice against the 
accused. Mr. Hapgood, Recorder of Liverpool, who was present 
throughout the trial, expresses the opinion that "the evidence of the 
cause of death was so contradictory and so much in balance that the 
accused ought to have received the benefit of the doubt." It is not 
suggested, however, that it was not within the province of the Home 
Secretary to consider this question. On the contrary, it was, and is, 
a question peculiarly within his competency on an application for 
executive clemency. 

Herein lies the weakness of Mrs. Maybrick's case, as an argument 
for judicial appeal in criminal cases. The argument drawn from it 
specially strikes at that part of criminal procedure which at the pres- 
ent time stands most in need of protection from unnecessary inter- 
ference — namely, the deliberate judgment of the jury on the facts. 
Even if it be admitted that a change in the methods of the Home 
Office would be conducive to justice, it does not necessarily follow 
that a judicial appeal embracing facts as well as law should be pro- 
vided, so that there may be two judicial judgments on the facts and 
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the law, followed by an unrestricted executive judgment on an appli- 
cation for clemency, before a criminal sentence can be executed. 

The volume now before us presents no exception to the rule that 
the advocates of criminal appeal generally point to the existence of 
appeals in civil actions as conclusive proof of the injustice of deny- 
ing them in criminal prosecutions ; and yet the two cases are so 
dissimilar as scarcely to afford an analogy. Among the fundamental 
differences may be mentioned the following : 

i. Under the rule, as almost universally administered, of exemp- 
tion from a second trial for the same offense, the defendant, upon a 
verdict of acquittal, at once and forever secures the benefit of all 
errors made in his favor by judge or jury, so that by no process, 
judicial or executive, can he afterwards be deprived of it. In civil 
cases an appeal is open to both sides, impartially. 

2. In civil cases the verdict of the jury, though it must be unani- 
mous, is rendered upon a mere preponderance of evidence. In crim- 
inal cases the defendant, if the jury entertain as to his guilt a 
"reasonable doubt," is entitled to an acquittal. 

3. As to judgments in civil cases, the executive possesses no 
power of interference ; the only means of correcting injustice is by a 
judicial appeal. In criminal cases an appeal lies to the executive, 
who, in the exercise of his power of clemency, may remit or commute 
the sentence, on any ground of law or of fact, or indeed on no ground 
whatever except that he wills to do so. 

It is a notorious fact that the constantly expanding possibilities of 
judicial appeal, added to the onslaughts so frequently and sentimen- 
tally made upon the executive, have in many places deprived the ver- 
dict of the jury, if adverse to the accused, of all efficacy, and have 
reduced the administration of the criminal law to a farce. When, in 
connection with this unfortunate result, we consider the advantages 
enjoyed by the defendant in a criminal case over those possessed by 
the defendant in a civil suit, we are justified in saying that the argu- 
ment for the establishment of a judicial appeal, embracing facts as 
well as law, in criminal cases, where such appeal does not now exist, 
is by no means one-sided. Personally, I am inclined to think that 
the constitution of a small committee, consisting chiefly of judges, to 
advise the executive on the whole case, would be preferable. 

J. B. Moore. 



